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Our Greater Bay Area experience

4 GBA offices
in Hong Kong,
Shenzhen,
Guangzhou and
Haikou
® Beijing
49 ; Qingdao
over 550 Jinan @'
lawyers in the — KWM International Center was officially
. ) launched in June 2018, connecting KWM
] : o -
GBA offices Chengdu Nan“ng. @ Shanghai offices in the key GBA cities of Hong Kong,
® Guangzhou, Shenzhen, as well as Hainan.
Hangzhou @ KWM-IC office opened at the new iconic
_— China Resources HQ Tower in Shenzhen in
Innovation in April 2019.
strategy and
changing Guangzhou Shenzhen
behaviours — KWM ]
International Hong Kong
Center . |
. - _ Hainan
Financial Times Asia- King & Wood Mallesons offices in GBA |
Pacific Innovative
Lawyers Awards, 2019 King & Wood Mallesons offices °
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Our Greater Bay Area experience

KWM experience in GBA

* Real estate projects
* Metro development

projects *  Yangjiang nucl_ear
« Huizhou cargo power reservoir
terminal construction project
e Development of a arbitration » Development of
thermal power + Real estate projects retail space in
station — Shenzhen metro
\ stations
e Acquisition of . Regl estate
land and projects

WFOE
establishmetf
for GBA
projects /,.

Suzhou Zhaoging

Shanghai

Guangzho
A
Seshan
Donggual Tier 1 and one of largest
Jol & S construction teams in HK,
* Real estate ong '\ _ successfully settled major
projects A Zhuba e Hong Kong infrastructure

disputes including:

» Tsing Ma, Stonecutters
& Kap Shui Mun Bridges
Frequently advise on [ * Road T3

scale construction diSputes * Hong Kong Airport

and hospitality projects in * HK Disneyland

» Ocean Park

+ Advise on land use
change of industrial
park-fer_property
developmen

* Real estate
projects
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Our Belt and Road experience

US$850m term loan
facility, Laos project

Bank guarantee facility,

majority shareholding in
m@ Piraeus Port, Greece

igh spe rall
’ project, Russia
7
“‘ |

US$900m
~syndicated
acquisition
financing for
Brazil mining

Fiji project arbitration

A BOT mine, rail and Formation|of the

King & Wood Mallesons offices | US$700m financing

port project, China—UAE Investment for hvdroel .
Locations of relevant experience A Ghana Corporation Fund or hydroelectric
power plant,
KWM Belt and Road engagement ¢ Cambodia
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NEC: Background B

 |n traditional contracts parties work in an adversarial
manner even before a dispute arises

« BHANEFRTRZFZIAEAEFWLEIFSEL THIRAS

 NEC represents a cultural shift in construction contracting

* NECUERMZ2—MEFRGENIE LAV
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NEC: Background B

« Clause 10.1 of NEC3:
“The Employer, the Contractor, the Project Manager and
the Supervisor shall act as stated in the contract and in a
spirit of mutual trust and co-operation.”

WwlE S /E1TE - HESHLIEESETFRIE

« Contract administrators need to move from a culture of
enforcing strict contractual rights to one of collaborative
decision making and problem solving

o NEBITESRNA - FRANHKEMESEERD)R

King & Wood Mallesons / www.kwm.com



NEC Philosophy 2=

Facilitate and encourage good management of construction
projects

« (BIAMEMBREFRIIE S

* Promote mutual trust and collaboration in effective
management of unexpected risks and uncertainties

- BIURATMEEEESSERBUNEESEARNINXKEF AL
RPN ES
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NEC Philosophy &

« Promote equitable risk sharing among contracting parties
o NFEEMNRSIE

- Early warning ZHZZ

- Compensation events JEFEZF 1+

 Pain/gain sharing ZZEEZzZ55 177

« Adopt clear and simple language, and allow flexibility to
cater for the entire supply chain

- FEENERR 7 - ROBRAIEHN R
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Key features %5

Collaboration / cooperation in dealing with issues
(actual or potential)

B VMEISTERR RO (= SEPRRYSBTER )
Clear assignment of responsibilities
HRtAZE 218




Key features 455

* Focus on getting the works complete with both
parties sharing | n rlsks and rewards

. %a&— NIRRT L - W ABARXBX QR

* Cash flow neutral for Contractors

» XHEER ZMERIRITHIL




Key features %5

* Any changes either by way of amendment of the
Core Clauses or inclusion of Additional Clauses
(Z clauses) should be considered In light of the

co-operative spirit of NEC
* (ERIXINECLSER - ShEANINRFR (23R )
HEL] BBN = 323510 B S {FRUIS




Key features %5

» Changes that make the contract more adversarial in some parts
could mitigate the benefits of the overall co-operative approach

© NEDFRFIFEN R ER RSB E S PRI
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NEC Asia-Pacific Users’ Group Conference 2018

NEC: Collaboration for Hong Kong

N EC | n HO n g KO n g Construction 2.0

C. K. HON
Permanent Secretary for Development (Works)
Development Bureau, HKSAR Government

NEC Asia-Pacific Users’ Group Chairman

Happy Valley Underground Bociliefiateston Cross Bay Link, TKO
Ralehaar: Rasd Nullah Stormwater Storage Scheme ECC. TSC & PSC (Target Cost Contract ~ $SHK2.6B)
Improvement (1St Contract) (1st Contract > $HKlB) ’ : —— = 3

2009 2010

Fanling Highway Tseung Kwan O - Lam Tin Tunnel - Tung Chung East Reclamation Drainage Improveent
Noise Barriers (2" Contract) Road P2 and Associated Works L t Contract “HK$12B Works in Mong Kok
(Target Cost Contract ~HK$2.4B) (Largest Contrac ) (1t NEC4 PSC)
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NEC Asia-Pacific Users’ Group Conference 2018

NEC: Collaboration for Hong Kong

N EC | n HO n g KO n g Construction 2.0

C. K. HON

Permanent Secretary for Development (Works)
Development Bureau, HKSAR Government
NEC Asia-Pacific Users’ Group Chairman

Wide Adoption of NEC in Public Works Projects
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NEC Asia-Pacific Users’ Group Conference 2018

NEC: Collaboration for Hong Kong

N EC | n HO n g KO n g Construction 2.0

C. K. HON

Permanent Secretary for Development (Works)
Development Bureau, HKSAR Government
NEC Asia-Pacific Users’ Group Chairman

More Large Scale Projects in Target Cost Options

r

Central Kowloon Route —
Kai Tak East and Central Tunnel

: ' Drainage Services Department Building
In-situ Reprovisioning of Sha Tin at Cheung Sha Wan
Water Treatment Works - South Works (Relocated from Revenue Tower)

King & Wood Mallesons / www.kwm.com
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NEC Asia-Pacific Users’ Group Conference 2018

NEC: Collaboration for Hong Kong

N EC | n HO n g KO n g Construction 2.0

C. K. HON

Permanent Secretary for Development (Works)
Development Bureau, HKSAR Government
NEC Asia-Pacific Users’ Group Chairman

Commence to Migrate from NEC3 to NEC4

i | I\
.
, ‘ .’ :
Y l 3
Construction of Pressure

Management and District

Metering Installations under
Upgrading of Fire Services Installation at Water Intelligent Network

Ngong Ping Sewage Treatment Works (NEC4 ECC) (NEC4 TSC)

King & Wood Mallesons / www.kwm.com
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Hong Kong Observations &

Increasing interest in the use of NEC but still limited experience
R EANEC - BELWIAER

NEC Is opposite to normal HK government contracts which are
very adversarial and Employer friendly

SEEBHAEAERNSRAELS




Hong Kong Observations &

To be effective, government will need to significantly change its
approach

HWFEZELEED
NEC contracts so far include both amendment of Core Clauses
and many Z Clauses

XIZIOFRBNEDL - UK K ERIENINIZEA

Lml



Hong Kong Observations &

» Hybrid NEC: less adversarial than traditional contracts, but still a
long way from the pure NEC approach

- JBEEHMINEC: SESNERMELEE T ERE - (BIAS 20
HINECERBRKIES




Five Key Differences
Between NEC3 and NEC4




5 Key Differences between NEC3 and NEC4

* Terminology

*  New forms of Contract

*  New & Amended Core Clauses
 Dispute Resolution Options

* Changes to Secondary Options
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Terminology

NEC4 updates use of certain terminology:

NEC3 NEC4

« Employer * Client
« Masculine » Gender neutral
* Risk Register « Early Warning Register

* Works Information * Scope

King & Wood Mallesons / www.kwm.com
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New forms of Contract

«  NECA4 Introduces the following new forms of contract:

» Design, Build and Operate Contract

» Allows design, construction and operation / maintenance functions to
be procured from one supplier

» Alliance Contract
« Allows for the integration of multiple suppliers on complex projects
+  One contract is entered with a number of suppliers to deliver a project

« This contract will encourage collaborative working by all parties to
deliver the project

King & Wood Mallesons / www.kwm.com
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New & Amended Core Clauses
Contractor’s proposals

NEC3 NEC4

No express equivalent The Contractor may
provision providing for Issue proposals to the
Contractor’s proposals Project Manager for

value engineering
[cl. 16]

King & Wood Mallesons / www.kwm.com



New & Amended Core Clauses
Acceleration

NEC3 NEC4

Only the Project Either the Project
Manager may instruct  Manager or the

the Contractor to submit Contractor may

a guotation for propose to the other an
acceleration [cl. 36] acceleration [cl.36]

King & Wood Mallesons / www.kwm.com



New & Amended Core Clauses

Review and Acceptance of Defined Costs

NEC3 NEC4

* No  NEC4 introduces new clauses to allow Contractors to
equivalent request a review and acceptance of its Defined Costs
provision in during the project, rather than waiting until the end
NEC3 Core [cl.50.9]

Clauses Contractor notifies Project Manager who has 13 weeks to
 Changes in accept or advise of any errors

Defined « Deemed acceptance if Project Manager does not respond
Costs « Easier to confirm Defined Costs during the project rather
assessed than at the end when Contractors / Sub-contractors have
at the end moved on

of the * Progressive confirmation allows Contractor to manage
Contract cash flow and avoids long arguments at the end of a

project

King & Wood Mallesons / www.kwm.com



New & Amended Core Clauses

Programme

NEC3 NECA4

e Under NEC3

There is no
specified form
for the
Programme
There is no
deemed
acceptance
Even
implemented
Compensation
Events must
be shown of
the programme

* Under NECA4 [cl. 31]:
» Programme must be in the form set out in the
Scope

Now deemed acceptance if:

» the Project Manager does not notify its
acceptance or non-acceptance within 2
weeks; and

» The Contractor notifies the Project
Manager of its failure and such failure
continues for a further week

There is no longer a requirement for the
effects of implemented compensations
events to be shown on each revised
programme

King & Wood Mallesons / www.kwm.com
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New & Amended Core Clauses

Other New Core Clauses

NEC3 NEC4

No equivalent provision Bribery & corruption, including a right
to terminate [cl.18]

No equivalent provision Confidentiality and publicity [cl. 29]

No equivalent provision Transfer of benefits (assignment of
rights) — either party may assign to a
third party [cl. 28]

No equivalent provision Obligation on Contractor to prepare a
guality management plan for Project
Managers Acceptance [cl. 40]

King & Wood Mallesons / www.kwm.com 28



Dispute Resolution Options

NEC provided for two dispute resolution options:

«  Option W1 is used when adjudication is the method of dispute
resolution:

 Adjudicator decides a matter independently as an adjudicator and
not as an arbitrator

+ Adjudicator’s decision is final unless revised by the tribunal

 Decision is enforceable as a contractual obligation, not as an
arbitral award

- A matter may only be referred to the tribunal after adjudication

«  Option W2 is only used for UK contracts to which the provisions of the
Housing Grants, Construction and Regeneration Act Apply

King & Wood Mallesons / www.kwm.com 29



Dispute Resolution Options

NEC4 adds an additional option:

Option W3 is used when a dispute avoidance board is the method of
dispute resolution

A Dispute Adjudication Board may be one or three members

+ The Dispute Adjudication Board visits the site often and identify
potential disputes and seeks to resolve any potential disputes before
they arise

- Any potential dispute referred to and not resolved by Dispute
Adjudication Board may be referred to the tribunal for resolution

NEC4 also introduces a procedure for disputes to be resolved by
discussions between Senior Representatives over 4 weeks

King & Wood Mallesons / www.kwm.com
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Secondary Options

The following are new and amended Secondary Option Clauses in NEC4:

‘Parent Company Guarantee — reference is now changed to ‘Ultimate holding
company guarantee’. The Contractor is now required to provide a guarantee
from its ulimate holding company instead of an intermediary parent company

Undertakings to Others — provides for collateral warranties (however there
are no standard form collateral warranties)

Transfer of rights — this clause gives the option for the Client to own the rights
over the material prepared by the Contractor and its Subcontractors for the
design of the works

Building Information Modelling —this clause supports the management of
Information Model Requirements and deals with issues such as who owns
iInformation and liability

King & Wood Mallesons / www.kwm.com 31



.Secondary Options

Termination by Client — right for Client to terminate for any reason has
been removed from the Core Clauses and added as a Secondary
Option

Whole of life costs — allows Contractor to make proposals to change
the Scope in order to reduce the costs of any asset over its lifecycle

Contractor’s Design Option — drafting updated to support design and
build by the contractor. Provisions include clauses relating to
Intellectual property and professional indemnity insurance

Early Contractor Involvement (Option C & D only) — allows Client to
appoint contractor at an early stage to input into the design process

King & Wood Mallesons / www.kwm.com 32



Secondary Options — NEC3

Option X1

Option X2
Option X3

Option X4
Option X5
Option X6
Option X7
Option X12
Option X13
Option X14

Price adjustment for inflation (used only with
OptionsA,B,Cand D

Changes inthe law

Multiple currencies (used only with Options A
and B)

Parent company guarantee
Sectional Completion

Bonus for earty Completion

Delay damages

Partnering

Performance bond

Advanced payment to the Contractor

Option X15

Option X16
Option X17
Option X18
Option X20

Option Y(UK)1
Option Y(UK)2

Option Y(UK)3

Option Z

Limitation of the Contractor’s liability for his
design to reasonable skilland care

Retention (not used with  Option F)

Low performance damages

Limitation of liability

Key Performance Indicators (not used with
Option X12)

Project Bank Account

The Housing Grants, Construction and
Regeneration Act 1996

The Contract (Rights of Third Parties) Act
1999

Additional conditions of contract

King & Wood Mallesons / www.kwm.com 33



Secondary Options — NEC4

Option X1

Option X2
Option X3
Option X4
Option X5
Option X6
Option X7
Option X8
Option X9
Option X10
Option X11
Option X12
Option X13

Price adjustment for inflation (used only with Options
A B,CandD

Changesinthe law

Multiple currencies (used only with Options Aand B)
Ultimate holding company guarantee

Sectional Completion

Bonus for earty Completion

Delay damages

Undertakings to the Client or Others

Transfer of rights

Information modeliing

Termination by the Client

Multiparty collaboration (not used with Option X20)
Performance bond

Option X14
Option X15
Option X16
Option X17
Option X18
Option X20
Option X21
Option X22

Option Y(UK)1
Option Y(UK)2

Option Y(UK)3

OptionZ

Advanced payment to the Contractor

The Contractor’s design

Retention (hot used with Option F)

Low performance damages

Limitation of liability

Key Performance Indicators (not used with Option X12)
Whole Life Cost

Early Contractor involvement (used only with Options C
andE)

Project Bank Account

The Housing Grants, Construction and Regeneration
Act 1996

The Contract (Rights of Third Parties) Act 1999
Additional conditions of contract

King & Wood Mallesons / www.kwm.com
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Structure of NEC Contracts

* NEC Contracts allow users to structure a contract to best suit their
requirements by including options, as follows:
1. Core clauses & main options;

Dispute resolution options;

Secondary options;

Contract Data,

Works Information

o B~ W

King & Wood Mallesons / www.kwm.com



Core Clauses

General

The Contractor’s main responsibilities
Time

Testing and Defects

Payment

© 0N ULk WD

Compensation events
Title

Risks and insurance
Termination

King & Wood Mallesons / www.kwm.com



Six ECC Payment Options

The ECC provides six payment options:

* Option A— Priced contract with activity schedule
* Option B — Priced contract with bill of quantities
* Option C — Target contract with activity schedule
* Option D — Target contract with bill of quantities
* Option E — Cost reimbursable contract

* Option F — Management contract

King & Wood Mallesons / www.kwm.com



Two Main Payment Options

Priced Contracts and Target Contracts

* Priced Contracts

* Contractor is paid at tendered prices (Option A) or tendered
rates (Option B) for the work done

* Target Contracts
* Contractor is paid on the basis of its costs

* Designed to encourage efficient management of the works
by offering financial incentive to the Contractor

King & Wood Mallesons / www.kwm.com
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Contract Structure of NEC3

choose either either DR Clause choose choose
with activity schedule
or N X3 multiple >
Priced contract with bill of quantities currencies X1 price >
adjustment
if required
or W1
. X16 retention
either
with activity schedule
Target contract or > ) —>
with bill of quantities as required
or
choose
Cost reimbursable cost reimbursable » X16 retention
contract d >
if required
or
Management contract management »
»
Dispute
Main Options Resolution
Options

choose
X2 changes in the law
X4 parent company guarantee
X5 sectional Completion
X6 bonus for early Completion
X7 delay damages
X12 Partnering
X13 performance bond
X14 advanced payment to the Contractor
X15 limitation of the Contractor’s design liability
X17 low performance damages
X18 limitation of liability
X20 Key Performance Indicators
Y(UK)1 Project Bank Account

Y(YK)2 The Housing Grants, Construction and
Regeneration Act 1996

Y(YK)3 The Contracts (Rights of Third Parties) Act
1999

Z additional conditions of contract

as required

King & Wood Mallesons / www.kwm.com
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Preliminary Planning & Bidding Phase:
Need for good drafting




Who is your Employer?

* Contract Data: “The Employer is the Government of [one of the
GBA governments]

* What does that mean?

King & Wood Mallesons / www.kwm.com
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Example in Hong Kong

Contract

Arrangement

Employer

FEARRNEEARATRERMN

The Government of the Hong Kong Special Administrative Region
of the People’s Republic of China

v

Other Public Authorities

Immigration Department
Ihe Government of the Hong Bong Special Admnsiraive Regon

Labour Department
The Government of the Hong Kong Special Administrative Region

im Lands Department

The Government of the Hong Kong Special Administrative Region

Fire Services Department

The Government of the Hong Kong Special Administrative
Region

Buildings Department

BUILDINGS The Government of the Hong Kong Special Administrative Region

'

Contract Signatory from the Articles of Agreement

Civil Engineering and Development
Department

|
v

Project Manager

'

Contractor

\ 4

Subcontractors

43



And in Hong Kong, this may incorporate into NEC
obligations from the Government project handbook

Project Administration Handbook for Civil Engineering Works 2014 Edition

CHAPTER1

PROJECT PLANNING

The parts of the PAH shown in blue and bold
should only be updated by Works Branch of
Development Bureau.

Rev Issue Date Amendment Incorporated
First Issue October 2014 NA
1 20 April 2015 Amd No. 1/2015
2 6 July 2015 Amd No. 2/2015
3 3 August 2015 Amd No. 3/2015

Chapter 1 (Rev. 23)

44



Project Handbook Editions that we have been able to find:

* 1998
* 2006
* 2008
* 2009
* 2010
* 2012
* 2014

45



Project Handbook

Project Administration Handbook for Civil Engineening Works 2014 Edition

SYNOPSIS

This chapter gives a general view of the overall process of planning a project, from
identification of the need through various stages of detailed planning to physical
implementation. While the actual work involved in planning differs from one project to
another, some general pattems and sequence of work are common to all projects. Proper
planning saves manpower and financial resources and ensures smooth progression of a
project.

This chapter also gives general guidance on the consultation required at various
stages of planning. on sources of information that may be needed, and on the standard
requirements for keeping essential records and reporting on progress.

A general description of the various stages of a project in the Public Works
Programme is given in this Chapter. However, details of the procedures to be followed in
processing a project through the Public Works Programme are given in Chapter 2 “Project

Approval™.

Reference should also be made to manuals, guidelines and circulars issued by
relevant authorities.

Works departments are urged to adopt the Project Management Approach in the
delivery of public works projects to ensure clear accountability and allocation of
responsibilities. Some measures have been introduced to streamline the delivery of public
works projects.  These include replacing the Client Project Brief and the Preliminary Project
Feasibility Study by the Project Definition Statement and the Technical Feasibility Statement,
parallel action between the EIA process and the statutory gazetting of projects, initiating
works-related tendering and consultant selection procedures before funding is secured, and
shortening the administrative procedures for land resumption.

46



Extract from one of our Arbitration Statements of Claim for a
Contractor

217  The Handbook sets out:

(a) the procedures to be followed by the Respondent, acting through its departments, in
relation to the Project; and

(b) duties and responsibilities of the Respondent in administering the Contract and the
Project.

218 The Claimant was entitied to and did expect that the Respondent and its officials, departments
and divisions would comply with the Handbook.

219  Without imitation, the Handbook sets out the following requirements for the Respondent
acting through its officials, departments and divisions:

Requirement Handbook reference

1 During all stages of planning the Project consult with the Chapter 1 (Project
relevant departiments of the Respondent to obtain Planning), paragraph
comments and agreement to the proposals, and to ensure | 1.5.

smooth co-ordination.




Extract from one of our Arbitration Statements of Claim for a

Contractor

Requirement Handbook reference
During the planning phase of the Project, consult with the | Chapter 1, paragraph
relevant departments of the Respondent on anticipated 421.

problems or requirements during construcbon.

Send to all interested parties, including utiity companies, | Chapter 4 (Project

the general layout plan of the Project together with an Design and Estimates),
explanatory memorandum, and ask the interested parties | paragraph 2.5.2.

for:
(a) their agreement io or comments on the proposals;
(b) details of their existing faclities/services in the area;

and

(c) details of amy work they propose to carry out in
conjunction with the Project or which will be required
as a result of the Project.

48



Extract from one of our Arbitration Statements of Claim for a

Contractor

Identify areas of mterface, techmical works implementation
issues and potential conficts among the Respondent’s
depariments in connection with the mplementation of the
Project ais well as its future operation and mantenance,
and resodve them among the concamed depariments in a
timely manner.

Chapter 1, paragraphs
1.5 and 3.1.2{vii).

Works Bureau
Techmical Circular No.
25/2000, 18 September
2000.

Consult at any early stage with utlity undertakers,
including) CLP, in relation 1o magor utiities facilities and
mnstallations, and any faciliies required for the Progect.

Chapter 1, paragraph
i6.

Chapter 4, paragraph
416

Consuilt at an early stage with the FSD on fire services
installations, including the adeguacy of fire hydrrants, fire
escape rnoutes, and for dangerous goods icences for the
storage of dangerous goods and chemicals.

Chapter 4, paragraph
48

Monitor the planning, design and construction of the
Works {o ensure that there is adequate consultation
among the parties concemed on all nterface and
technical works implementation issues.

Chapter 1, paragraph
1.1

49



Extract from one of our Arbitration Statements of Claim for a

Contractor

Requirement

Give consideration to the availability of staff resources to
undertake detailed planning. design and construction
management. taking into account the urgency of the
project and the proposed programme of implementation.
In cases where the necessary resources or expertise are
not available within the relevant department of the
Respondent, consider employing consultants to
undertake the work.

Chapter 1, paragraph
423.

Promptly bring any unresoived issues to the attention of
higher-ranking directorate officers, or should the situation
warrant it, the Directors of the depariments concemed for
an early resolution of the issues.

Chapter 1, paragraph
1.1,

Works Bureau

Technical Circular No.

2572000.

10

Raise any unresolved issues with the Secretary for Works
for a final decision.

Chapter 1, paragraph
1.1.

Works Bureau

Technical Circular No.

25/2000.
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Extract from one of our Arbitration Statements of Claim for a

Contractor

n

Clearly define the duties and responsibilities of each
project team within the relevant departments of the
Respondent and set up channels, such as regular
meetings, to ensure effective communication was
achieved amongst the project teams.

Chapter 1, paragraph
17.

12

Use an “open book™ approach to project management

involving:

(a) full access for all concemed parties to reports and
information notes, and open attendance at review
meetings; and

(b) a free flow of information between the Respondent’s
departments to faciitate effective monitoning of
progress of all key tems.

Chapter 5, paragraph
9.40 and Appendix
5.38.

13

Given that the Respondent has the ultimate responsibility
and authority in relation to the Project:

Chapter 5 (Contract
Documents), paragraph

51



Extract from one of our Arbitration Statements of Claim for a

Contractor

Requirement Handbook reference
(a) vest powers in a Project Management Office within 9.40 and Appendix
the Respondent as a central point of monitoring and | 5.38.
control with sufficient authority over the Project Wik ERat
80058, Achuduin and budget; Technical Circular No.

(b) provide the Project Management Office with the
necessary resources so that it is able to control
critical milestones, use budget and project
contingencies, order risk assessments and authorize
acceleration of the Works; and

(c) appoint a high-level Steering Committee to oversee
the progress and budget of the Project

26/2002, 27 June 2002.
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Impossibility
Possible Changes by GBA Governments

*  Project Manager must give Additional Condition provides that:
instructions to change the work “(6) If it is legally or physically impossible for the Contractor to execute the Works in accordance
scope in order to eliminate an with the technical proposals, the Contractor shall make the necessary modifications or
illegality or impossibility. [cl. 17.2] amendments to the technical proposals for execution of the works and shall inform the Project

Manager in writing. Any such modifications or amendments to the technical proposals shall
«  Such change to the work scopeisa conform to the Works information.”
compensation event under cl.
60.1(2).

Does Additional Condition preclude financial recovery for impossibility?

“(10) The Contractor shall not be entitled to, except and to the extent that the Contractor is in
compliance with an instruction given by the Project Manager changing the Works Information
under NEC Clause 60.1(1) of the contract, any change to the Prices or the Completion Date for
the execution of the works in a manner which differs from the tender submissions on technical
resources or technical proposals (including the technical proposals modified or amended as
provided in sub-clauses (6) or (7) of this Clause) or both.”
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Table of Compensation Events

Compensation Events

(1) The Project Manager gives an instruction changing the Works \ v
Information except
« achange made in order to accept a Defect or
« a change to the Works Information provided by the Contractor
for his design which is made either at his request or to comply
with other Works Information provided by the Employer.

(2) The Employer does not allow access to and use of a part of \ v
the Site on its access date.

(3) The Employer does not provide something which he is to \ v
provide by the date for providing it shown on the Accepted

Programme.

(4) The Project Manager gives an instruction to stop or not to \ v

start any work or to change a Key Date.

King & Wood Mallesons / www.kwm.com



Table of Compensation Events

Compensation Events

(5) The Employer or Others v
« do not work within the times shown on the Accepted
Programme,
« do not work within the conditions stated in the Works
Information or
« carry out work on the Site that is not stated in the Works

Information.
(6) The Project Manager or the Supervisor does not reply to a \ \
communication from the Contractor within the period required by this
contract.
(7) The Project Manager gives an instruction for dealing with an \ \

object of value or of historical or other interest found within the Site.

(8) The Project Manager or the Supervisor changes a decision which \ v
he has previously communicated to the Contractor.
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Table of Compensation Events

Compensation Events

(9) The Project Manager withholds an acceptance (other than \ \
acceptance of a quotation for acceleration or for not correcting a

Defect) for a reason not stated in this contract.

(10) The Supervisor instructs the Contractor to search for a Defect V v
and no Defect is found unless the search is needed only because the
Contractor gave insufficient notice of doing work obstructing a

required test or inspection.

(11) A test or inspection done by the Supervisor causes unnecessary V v

delay.
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Table of Compensation Events

Compensation Events

(12) The Contractor encounters physical conditions which v Y
« are within the Site,
« are not weather conditions and
» an experienced contractor would have judged at the Contract
Date to have such a small chance of occurring that it would have
been unreasonable for him to have allowed for them.
Only the difference between the physical conditions encountered and
those for which it would have been reasonable to have allowed is taken
into account in assessing a compensation event.

(13) One or more of the following weather conditions affecting the Site:
() the hoisting of tropical cyclone warning signal No. 8 or above, or
(i) Black Rainstorm Warning, or
(i) Red Rainstorm Warning, or
(iv) Amber Rainstorm Warning, or
(v) inclement weather and/or its consequences adversely affecting
the progress of the works.

2 2 =2
2 2 2L =2 =2
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Table of Compensation Events

Compensation Events

(14) An event which is an Employer’s risk stated in this contract.

(15) The Project Manager certifies take over of a part of the
works before both Completion and the Completion Date.

(16) The Employer does not provide materials, facilities and
samples for tests and inspections as stated in the Works
Information.

(17) The Project Manager notifies a correction to an assumption
which he has stated about a compensation event.

(18) A breach of contract by the Employer which is not one of the
other compensation events in this contract.
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Table of Compensation Events

Compensation Events

(19) An event arising from the Employer or Others which \

» stops the Contractor completing the works or

» stops the Contractor completing the works by the date shown
on the Accepted Programme,

and which

* neither Party could prevent,

« an experienced contractor would have judged at the Contract
Date to have such a small chance of occurring that it would
have been unreasonable for him to have allowed for it and

* Is not one of the other compensation events stated in this
contract.

(20) A Change in Law as defined in clause Al of the additional \ \
conditions of contract.

(21) A shortage of labour which would have been unreasonable for an \
experienced contractor to have allowed for at the tender closing date.
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Payment

Cl. NEC3 Possible Changes by GBA
Governments

50.1

Project Manager makes the 14 days before each ass